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2Q 0D\ �� ����� WKH 8QLWHG 6WDWHV 6HQWHQFLQJ &RPPLVVLRQ

VXEPLWWHG WR &RQJUHVV LWV SURSRVHG DPHQGPHQWV WR WKH 8QLWHG 6WDWHV
6HQWHQFLQJ *XLGHOLQHV� 8QOHVV PRGLILHG RU UHMHFWHG E\ &RQJUHVV� WKH
HIIHFWLYH GDWH RI WKHVH DPHQGPHQWV LV 1RYHPEHU �� ����� 3URSRVHG
DPHQGPHQW WZHQW\�WZR HUDGLFDWHV 8�6�6�*� � �6���� WKH FXUUHQW RIIHQVH
FRQGXFW JXLGHOLQH DSSOLFDEOH WR YLRODWLRQV RI �� 8�6�&� � ����� DQG
VXEVWDQWLDOO\ PRGLILHV 8�6�6�*� � �6���� WKH FXUUHQW RIIHQVH FRQGXFW
JXLGHOLQH DSSOLFDEOH WR YLRODWLRQV RI �� 8�6�&� � ����� 6HH 8�6�
6(17(1&,1* *8,'(/,1(6 0$18$/ � �6��� �3URSRVHG 2IILFLDO 'UDIW
������ 6SHFLILFDOO\� WKH SURSRVHG DPHQGPHQW UH�GUDIWV 8�6�6�*� � �6���
WRPHDVXUH WKH RIIHQVH OHYHO IRUPRQH\ ODXQGHULQJ FRXQWV XQGHU ��8�6�&�
� ���� DQG � ���� DFFRUGLQJ WR WKH RIIHQVH OHYHO RI WKH XQGHUO\LQJ
RIIHQVH IURP ZKLFK WKH ODXQGHUHG IXQGV ZHUH GHULYHG DQG LQFOXGHV WKH
PRQH\ ODXQGHULQJ FRXQWV DV VSHFLILF RIIHQVH FKDUDFWHULVWLFV WKHUHWR� 6HH

LG� ,I WKLV DPHQGPHQW SDVVHV FRQJUHVVLRQDO PXVWHU� WKLV FDVH DQG LWV KDLU�
VSOLWWLQJ DQG K\SHU�WHFKQLFDO DQDO\VLV ZRXOG EHFRPH PRRW EHFDXVH WKH
PRQH\ ODXQGHULQJ RIIHQVH XQGHU ��8�6�&� � ����� DQG WKH HPEH]]OHPHQW
RIIHQVHV XQGHU �� 8�6�&� � ���� ZRXOG QRW EH FDOFXODWHG VHSDUDWHO\ XVLQJ
GLIIHUHQW DVSHFWV RI HVVHQWLDOO\ WKH VDPH FRQGXFW DV WKH EDVLV IRU
HQKDQFLQJ HDFK RIIHQVH�
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)�� &%$�"%$-�"#���)"%F%"%�'����"#��)%";�&��� "!�$"'��'*�� F%'%$-
&��� "!�$"� #��&'�� !�$�-%$-� ���� )%";��D$�&� � � ��� �"�&
��)%�%"%�'�� &�F����%$-� ��$-�  �$-�� ���$'�� )�� &%$�"%$-� ���
���$$%$-��$&�E�$%$-��)"%F%"%�'���$&��� �� !%$-���� �"%�$��
�F��*�"%�$'���(���$&�$"���'��#�&�'%-$%�%)�$"� �'��$'%0%�%";��$&
)�$" ��� �F� � "#�� &�F����!�$"� �$&� %!���!�$"�"%�$� ��� "#�
�%";I'�0*&-�"�/�&�F����%$-��$&�) ��"%$-���0*&-�"�&�)*!�$"
)�$'%'"%$-����$*!� �*'��*$&'��$&�'*0'�N*�$"�;� �F%�D%$-�"#�"
&�)*!�$"�D%"#� "#��0*&-�"� )�!!%""��� �$&��"#� �-�F� $%$-
0�� &'����* "#� ��(���$&�$"�D�'� �'��$'%0����� �)�!!*$%";
�$&��)�$�!%)�&�F����!�$"��� �"#���%";������D�;-���D#%)#
%$)�*&�&�!�$�-�!�$"����'��)%���� �K�)"'�'*)#��'��*0�%)�*"%�%";
�L��$'%�$�� %$� �'" *)"* �� %!� �F�!�$"'�� �$&� 0*%�&%$-� �$&
�"#� �)�$'" *)"%�$�� �K�)"'���(* %$-�(���$&�$"I'�"�$* ���'�)%";
!�$�-� ��"#���%";������D�;-�� �)�%F�&�OC��5G�H54�%$���&� ��
- �$"'� �� � '�F�$� � �K�)"'� %$�D#%)#�(���$&�$"�D�'� &% �)"�;
%$F��F�&�
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) ��"%�$� �$&� �D$� '#%�� ��� "#�'�� "D�� )�!��$%�'� D�'� $�"
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,��� �$&��� ")�� "�� "#�� �%";� �� � '� F%)�'� "#�"�D� �� $�F� 
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0;�"#���%";���(���$&�$"�#�&�����$)#�$"��� �%$F�%)%$-��� -� 
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"#�� �))�*$"'� ��;�0��� � �)�''�� � �#�� %$F�%)�'� D� �� "#�$
�� D� &�&�"��(���$&�$"��� ���� �F����"#�$�"��"#��)%";�)�*$)%�
�� � �%$��� ��� �F���� � (* %$-� (���$&�$"I'� "�$* �� �'� )%";
!�$�-� ��"#��)%";�)�*$)%�� � ��;�N*�'"%�$�&�"#����-%"%!�);���
"#�� %$F�%)�'6� %"� $�F� � N*�'"%�$�&� %$F�%)�'� �� � ,��� �$&
�� ")����#���%";������D�;-����%&�,�����"�"������O��545�5�H
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'� F%)�'�"#�"�D� ��$�F� ��� �� !�&���(* %$-�"#���� %�&�� �!
(�)�!0� � ���4� "# �*-#� �*-*'"� ���H�� �� ")�� '*0!%""�&
%$F�%)�'�"��"#���%";������D�;-���� �D#%)#�%"�D�'���%&���"�"��
���OG5���HH����))� &%$-�"�� �)� &'��� �!���F�!0� �5�������
"# �*-#��*-*'"�������H��"#% ";�'�F�$�)#�)J'�D� ��� ��� �&�0;
"#���%";������D�;-��D#%)#�D� ��!�&����;�0���"���%"#� �,��
� ��� ")��

��"� �"#��%$F�%)�'�D� ����� �F�&�0;�(���$&�$"��$&�"#��)%";
)�*$)%���)#�)J'�� �!�"#���%";�D� ��'�$"�"��"#����'"����%)��0�L
(���$&�$"�!�%$"�%$�&��$�0�#�������,����$&��� ")��%$�� �$&
���%&'�� �(���$&�$"��0"�%$�&�"#��)%";�)#�)J'��$&�&���'%"�&
"#�!�%$"��,��I'��$&��� ")�I'�0�$J��))�*$"'���� �!������"�
���H��"#��)#�)J'�� �!�"#���%";������D�;-��&���'%"�&�%$"��"#�
0�$J� �))�*$"'� ��� "#�� � �*&*��$"� 0*'%$�''�'� �!�*$"�&� "�� �
"�"��� ��� O���G5�.G��� � ��"� � ���)%$-� "#�� )#�)J'� %$"�� "#�
0*'%$�''� �))�*$"'�� (���$&�$"� D�*�&� D%"#& �D� "#�� !�$�;
� �!�"#���))�*$"'��$&��%"#� �&���'%"�"#���!0�EE��&�� �)��&'
%$"�� #%'� �� '�$��� 0�$J� �))�*$"� � � '��$&� "#�� !�$�;� �$
�� '�$���%"�!'�'*)#��'� �'%&�$)�'����)� ��"�)���$%$-�0*'%$�''�
F�#%)��'����)�*$" ;�)�*0�!�!0� '#%�����0��"���* $%"* ����$&��$
�*&%�PF%&���';'"�!��
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7KLV UHDVRQLQJ XQGHUVFRUHV WKH LQDSSURSULDWHQHVV RI JURXSLQJ

'HIHQGDQW¶VPRQH\ ODXQGHULQJ DQG HPEH]]OHPHQW FRXQWV XQGHU8�6�6�*�
� �'����F�� 6XEVHFWLRQ �F� JURXSV RIIHQVHV ZKHQ RQH FRXQW ³HPERGLHV
FRQGXFW WKDW LV WUHDWHG DV D VSHFLILF RIIHQVH FKDUDFWHULVWLF LQ � � � WKH
JXLGHOLQH´ RI WKH RWKHU FRXQW� 6HH 8�6� 6(17(1&,1* *8,'(/,1(6
0$18$/ � �'����F��HPSKDVLV DGGHG�� 'HIHQGDQW¶V NQRZOHGJH RI WKH
HPEH]]OHPHQW DFWLYLW\ LV D VSHFLILF RIIHQVH FKDUDFWHULVWLF RI WKH PRQH\
ODXQGHULQJ RIIHQVH OHYHO� +RZHYHU� 'HIHQGDQW¶V NQRZOHGJH RI WKH
HPEH]]OHPHQW DFW LV D VHSDUDWH DQG GLVWLQFW DVSHFW RI FRQGXFW ZKHQ
FRPSDUHG ZLWK WKH DFW LWVHOI� ZKLFK IRUPV WKH EDVLV RI WKH HPEH]]OHPHQW
FRXQW� 7KHUHIRUH� WKH HPEH]]OHPHQW FRXQW GRHV QRW HPERG\ FRQGXFW WKDW
LV D VSHFLILF RIIHQVH FKDUDFWHULVWLF LQ WKH PRQH\ ODXQGHULQJ JXLGHOLQH ²
JURXSLQJ WKH HPEH]]OHPHQW DQGPRQH\ ODXQGHULQJ FRXQWV LV LQDSSURSULDWH
XQGHU 8�6�6�*� � �'����F�� 6HH /RPEDUGL� � )��G DW �������

0�)�*'��"#��&%'" %)"�)�* "�)�  �)"�;���*$&�"#�"�(���$&�$"I'��)"'
��� �!0�EE��!�$"�� $�"� #%'� J$�D��&-�� ��� "#�'�� �)"'�� D�'
)�$&*)"�  ���F�$"� "�� "#�� !�$�;� ��*$&� %$-� )#� -��� � ���
&%')*''%�$���
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�� 8�6�&� � ����� 'HIHQGDQW NQHZ KH REWDLQHG IXQGV HPDQDWLQJ IURP D
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7KH 1LQWK &LUFXLW KDV EHHQ DPELYDOHQW RQ WKLV LVVXH� &RPSDUH

8QLWHG 6WDWHV Y� &DOR]]D� ��� )��G ���� ��� ��WK &LU� ����� �VWDWLQJ LQ
GLFWD WKDW ³WKH IUDXG DQG PRQH\ ODXQGHULQJ RIIHQVHV >LQYROYHG LQ WKDW
FDVH@ VKRXOG KDYH EHHQ JURXSHG WRJHWKHU�´�� ZLWK 8QLWHG 6WDWHV Y� 6\UD[�
��� )��G ���� ��� ��WK &LU� ����� �UHIXVLQJ WR JURXS IUDXG DQG PRQH\
ODXQGHULQJ FRXQWV EHFDXVH WKH RIIHQVHV GLG QRW LQYROYH WKH VDPH YLFWLPV��
FHUW� GHQLHG� ��� 6� &W� ���� ������� 7KH 7KLUG &LUFXLW KDV JURXSHG
PRQH\ ODXQGHULQJ XQGHU �� 8�6�&� � ���� ZLWK PDLO IUDXG SXUVXDQW WR
8�6�6�*� � �'����F�� 6HH 8QLWHG 6WDWHV Y� 6RNRORZ� �� )��G ���� ��� ��G
&LU� ������ +RZHYHU� XVLQJ WKDW SURYLVLRQ WR JURXS WKH PRQH\ ODXQGHULQJ
DQG HPEH]]OHPHQW FRXQWV LQ WKLV FDVH ZRXOG EH LQDSSURSULDWH� 6HH LQIUD
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6HQWHQFLQJ FRXUWV DUH GLUHFWHG E\ VWDWXWH� VHH �� 8�6�&� � ����� WR

IROORZ RIILFLDO FRPPHQWDU\� ZKLFK LQFOXGHV DSSOLFDWLRQ QRWHV� RI WKH
6HQWHQFLQJ &RPPLVVLRQ LQ RUGHU WR� DPRQJ RWKHU WKLQJV� ³LQWHUSUHW WKH
JXLGHOLQH RU H[SODLQ KRZ LW LV WR EH DSSOLHG�´ 8�6� 6(17(1&,1*
*8,'(/,1(6 0$18$/ � �%���� 0RUHRYHU� ³>I@DLOXUH WR IROORZ VXFK
FRPPHQWDU\ FRXOG FRQVWLWXWH DQ LQFRUUHFW DSSOLFDWLRQ RI WKH JXLGHOLQHV�
VXEMHFWLQJ WKH VHQWHQFH WR SRVVLEOH UHYHUVDO RQ DSSHDO�´ ,G� 2I FRXUVH�
WKH FRPPHQWDU\ PD\ QRW EH IROORZHG LI LW YLRODWHV ³WKH &RQVWLWXWLRQ RU D
IHGHUDO VWDWXWH� RU LV LQFRQVLVWHQW ZLWK� RU D SODLQO\ HUURQHRXV UHDGLQJ RI�´
WKH JXLGHOLQH WR ZKLFK LW DSSOLHV� 6HH 6WLQVRQ Y� 8QLWHG 6WDWHV� ��� 8�6�
��� �� �������

�
$WRUDO DUJXPHQW�&KLHI -XGJH=DWNRII DVNHGERWK SDUWLHV WKHLU YLHZV

RQ KRZ %URJDQ DIIHFWHG WKH FDVH DW EDU� +RZHYHU� QHLWKHU SDUW\ ZDV
IDPLOLDU ZLWK WKH %URJDQ FDVH DV LW ZDV RQO\ UHFHQWO\ GHFLGHG EHIRUH RUDO
DUJXPHQW�
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7KH JXLGHOLQH VWDWHV�

,Q WKH FDVH RI FRXQWV JURXSHG WRJHWKHU SXUVXDQW WR � �'����D��
�F�� WKH RIIHQVH OHYHO DSSOLFDEOH WR D *URXS LV WKH RIIHQVH OHYHO�
GHWHUPLQHG LQ DFFRUGDQFH ZLWK &KDSWHU 7ZR DQG 3DUWV $� %� DQG
& RI &KDSWHU 7KUHH� IRU WKH PRVW VHULRXV RI WKH FRXQWV
FRPSULVLQJ WKH *URXS� L�H�� WKH KLJKHVW RIIHQVH OHYHO RI WKH
FRXQWV LQ WKH *URXS�
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,Q DQ XQSXEOLVKHG RSLQLRQ ZLWK IDFWV VWULNLQJO\ VLPLODU WR WKH IDFWV

RI WKLV FDVH� WKLV &RXUW XSKHOG DQ DEXVH RI WUXVW HQKDQFHPHQW WR WKH
VHQWHQFH RI D GHIHQGDQW FRQYLFWHG RI� DPRQJ RWKHU WKLQJV� IUDXG DQG
PRQH\ ODXQGHULQJ LQ YLRODWLRQ RI �� 8�6�&� �� ����� ����� 6HH 8QLWHG
6WDWHV Y� $URQGV� 1R� �������� ���� 8�6� $SS� /(;,6 ���� ��WK &LU�
0DU� ��� ������ ,Q $URQGV� GHIHQGDQW GHIUDXGHG WKH .PDUW FRUSRUDWLRQ
E\ VHWWLQJ XS IUDXGXOHQW VKHOO FRUSRUDWLRQV ZKLFK KH XVHG WR ODXQGHU
SKRQ\ FRPPHUFLDO UHDO HVWDWH VDOHV FRPPLVVLRQV WKDW .PDUW ZDV GHFHLYHG
LQWR SD\LQJ WKURXJK WKH VXEPLVVLRQ RI IUDXGXOHQW LQYRLFHV� 'HIHQGDQW
ZRXOG GHSRVLW WKH .PDUW FKHFN LQWR WKH IUDXGXOHQW FRUSRUDWH DFFRXQW DQG
WKHQ ODXQGHU WKH PRQH\ E\ IXQQHOLQJ LW WKURXJK VHYHUDO FKHFNV LQWR KLV
SHUVRQDO EDQN DFFRXQWV� /LNH 'HIHQGDQW LQ WKLV FDVH� WKH GHIHQGDQW LQ
$URQGV KHOG D ILGXFLDU\ UHODWLRQVKLS ZLWK KLV YLFWLP WKDW HQDEOHG KLP WR
VXEPLW WKH IUDXGXOHQW LQYRLFHV ZKLFK WKH YLFWLP SDLG� 6HH LG� DW 
������
+RZHYHU� $URQGV GRHV QRW VHWWOH WKH LVVXH LQ WKLV FDVH EHFDXVH WKH
GHIHQGDQW¶V VHQWHQFH LQ WKDW FDVH ZDV FDOFXODWHG XVLQJ WKH EDVH RIIHQVH
OHYHO RI PRQH\ ODXQGHULQJ LQ YLRODWLRQ ��8�6�&� � ����� 6HH DOVR 8QLWHG
6WDWHV Y� 6PLJLHO� 1RV� �������� �������� ���� 8�6� $SS� /(;,6 �����
DW 
����� ��WK &LU� 0DU� ��� ����� �XSKROGLQJ DQ DEXVH RI WUXVW
HQKDQFHPHQW WR DPRQH\ ODXQGHULQJ RIIHQVH OHYHO XQGHU ��8�6�&� � ����
IRU SHQVLRQ SODQ WUXVWHHV ZKR KDG HPEH]]OHG SHQVLRQ IXQG PRQH\ DQG
WKHQ ODXQGHUHG WKDW PRQH\ LQ DQ HIIRUW FRQFHDO WKHLU FRQGXFW��
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